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Ronal d R Lagueux, District Judge

Salvatore J. Lisi (“plaintiff”) brought this suit under 42
U S.C. 8 405(9g)(1994), seeking review of the final decision of
t he Conm ssioner of Health and Human Services (“Conm ssioner”)
denying disability insurance benefits. After reviewing the
Comm ssioner’s decision, United States Magistrate Judge David L
Martin issued a Report and Reconmmendati on, recomendi ng that the
case be remanded to the Conm ssioner because of the existence of
what he concluded to be new and material evidence. Upon review,
this Court declines to adopt Magi strate Judge Martin's
recommendat i on and concl udes that the decision of the
Comm ssi oner shoul d be affirned.
l. Background and Procedural History

Plaintiff was born on May 10, 1942. 1In the relevant past,

he has worked as a truck driver/helper for a furniture conpany,



delivering furniture and appliances. His precise educational
background is unclear fromthe record. Plaintiff was |ast
eligible for disability insurance benefits on Decenber 31, 1992.

On May 8, 1995, plaintiff filed an application for
disability insurance benefits under Title Il of the Soci al
Security Act, 42 U S.C. 8§ 405(g), alleging an inability to work
since March 1, 1987 due to pain in his joints, particularly his
fingers, knees, elbows and wists. The application was initially
deni ed on May 30, 1995 and deni ed again, after a request for
reconsi deration of the evidence, on July 13, 1995. Plaintiff
appeal ed the denial to an Adm nistrative Law Judge (“ALJ”). The
ALJ held a hearing on July 30, 1996, at which plaintiff appeared
with counsel and testified. No nedical advisor was present at
t he hearing.

At the hearing, plaintiff testified that he began
experiencing pain in his fingers, knees, elbows, wists and ot her
joints at the beginning of 1987 and that by the end of 1988 he
could no Ionger work. (R at 35.) Plaintiff further testified
that he sought treatnent in 1987 with Dr. Howard Gandl er, who
di agnosed arthritis and gout.* (R at 36.) Plaintiff also
testified that Dr. Gandler referred himto Dr. Bernard Zi nmernman,

whom he conti nues to see, when Dr. Gandl er npbved to Texas, but

1'n the transcript of the hearing, Dr. Gandler’s nane is
spel | ed phonetically.



plaintiff did not specify when this referral occurred. See id.

The first objective evidence in the record of plaintiff’s
treatnment is a nedical record fromthe Rheumatol ogy Clinic at
Roger WIlians Hospital dated January 22, 1992. (R at 132.) The
medi cal record indicates that plaintiff was referred by Dr.
Gandl er after presenting two and a half years earlier with knee
pain and swelling. See id. Additional nedical records from
Roger WIlians cover the period from January, 1992 to March, 1995
and generally indicate treatnent for, anong other things, gout
and arthritis. (R at 132-144, 150-152, 160-163.)

The record also contains two letters fromDr. Zi nmernman, one
dated May 30, 1995 and one dated April 19, 1995, indicating that
plaintiff is being treated by himfor gout and arthritis. (R at
164, 175.) The letter dated May 30 indicates that Dr. Zi nmerman
first saw plaintiff in 1992; however, the letter dated April 19
states that Dr. Zimmerman first saw plaintiff on August 11, 1994.
See id.

According to the record, plaintiff has also been treated for
a variety of other conditions, including depression, hypertension
and anxiety, (R at 41, 98, 121-131, 145, 149, 164, 175);

however, these have no bearing on plaintiff’'s current claim?

The ALJ did briefly address “claimant’s reported
depression,” but concluded that this claimcould not support a
finding of disability mainly because of inconsistencies in the
record. (R at 17.) Plaintiff has not pressed this issue in his
request for review



On August 9, 1996, the ALJ determ ned that plaintiff was not
entitled to disability benefits. Specifically, the ALJ noted
that, because plaintiff’s insured status had expired on Decenber
31, 1992, he had to establish a disability prior to that date and

continuing to the date of his application. See Torres V.

Secretary of Health and Human Servs., 845 F.2d 1136, 1138 (1st

Cr. 1988); Deblois v. Secretary of Health and Human Servs., 686

F.2d 76, 79 (1st Cr. 1982). The ALJ concluded that plaintiff
did not have “any inpairnment or inpairnments which have nore than
a mnimal restriction on his ability to perform basic work
related activity[,]” (R at 18), and therefore did not have a
“severe” inpairnment prior to Decenber 31, 1992. Therefore, the
ALJ concluded at the second step of the five-step process for
determining disability that plaintiff was not under a disability

at any tine through the date of the decision.® The ALJ based his

The sequential five-step process, contained in 20 CF. R §

404. 1520, is well established:
First, is the claimant currently enpl oyed?
If he is, the claimant is automatically
consi dered not disabled. Second, does the
cl ai mant have a severe inpairnment? A ‘severe
i npai rment’ neans an inpairnment ‘which
significantly limts his or her physical or
mental capacity to perform basic work-rel ated
functions.” |If the claimnt does not have an
i mpai rment of at |east this degree of
severity, he is automatically considered not
di sabled. Third, does the claimant have an
i mpai rment equivalent to a specific list of
i npai rments contained in the regul ati ons’
Appendi x 1? If [so]...the claimant is
automatically found di sabl ed. .. Fourth, does
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conclusion generally on a | ack of objective nedical evidence,
prior to Decenber 31, 1992, supporting plaintiff’s allegations
and a determnation that plaintiff’s testinony regarding his
[imtations was not credible given a nunber of inconsistencies in
t he record.

Plaintiff requested review of the ALJ's decision by the
Appeal s Council. The Appeals Council denied this request on
Novenber 18, 1997, rendering the ALJ' s August 9, 1996 deci sion
the final decision of the Conm ssioner.

On January 20, 1998, plaintiff filed a conplaint in this
Court seeking to reverse the ALJ' s decision or, alternatively, to
remand for reconsideration. Specifically, plaintiff asserts two
i ndependent reasons for reversal or remand: 1) that new evidence
exists that requires the ALJ' s consideration and 2) that the
ALJ’ s decision is not supported by substantial evidence. The
Comm ssioner filed an answer to plaintiff’s conplaint and a
notion for an order affirmng the decision of the ALJ. The

matter was referred to Magi strate Judge Martin for a Report and

the claimant’s inpairnent prevent himfrom

perform ng work of the sort he has done in

the past? |If not, he is not

disabled....Fifth, does the claimnt’s

i mpai rment prevent himfrom performng ot her

work of the sort found in the econony? |If

so, he is disabled; if not, he is not

di sabl ed.
Goodernote v. Secretary of Health and Human Servs., 690 F.2d 5,
6-7 (1st Cir. 1982).




Recommendati on pursuant to 28 U.S.C. 8 636(b)(1)(B). On Novenber
23, 1999, Magistrate Judge Martin issued a Report and
Recomrendati on, recommendi ng that the case be remanded to the ALJ
because of the existence of new and material evidence. Upon
reaching this conclusion, Magistrate Judge Martin declined to
reach plaintiff’s alternate argunent regardi ng substanti al
evi dence.

On Decenber 9, 1999, the Conm ssioner objected to the Report
and Recomrendation pursuant to 28 U.S.C. 8§ 636(b)(1) (0O
Plaintiff filed a notion to adopt the Report and Recommendati on.
On January 13, 2000, this Court heard oral argunent and took the
matter under advisement. The case is now in order for decision.
1. Legal Standards

The role of a district court in review ng a decision of the
Comm ssioner is |imted because, although questions of |aw are
revi ewed de novo, “[t]he findings of the Comrissioner ... as to
any fact, if supported by substantial evidence, shall be
conclusive[.]” 42 U.S.C. §8 405(g)(1994). The term “substanti al
evi dence” has been defined as “nore than a nmere scintilla. It
means such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion.” Richardson v. Perales, 402

U. S 389, 401 (1971)(quoting Consolidated Edison Co. v. N.L.R B.
305 U.S. 197, 229 (1938)).

The determ nation of substantiality nust be nmade upon an



eval uation of the record as a whole. See Otiz v. Secretary of

Health and Human Services, 955 F.2d 765, 769 (1st Cr. 1991)(“We

must uphold the Secretary's findings ... if a reasonable m nd,
reviewing the evidence in the record as a whole, could accept it

as adequate to support his conclusion.")(quoting Rodriguez v.

Secretary of Health and Human Services, 647 F.2d 218, 222 (1st

Cr.1981)). However, this Court nust avoid reinterpreting the
evi dence or otherw se substituting its own judgnent for that of

t he Comm ssi oner. See Colon v. Secretary of Health and Hunan

Services, 877 F.2d 148, 153 (1st Gr. 1989). Indeed, the
resolution of conflicts in the evidence is for the Comm ssi oner,

not the courts. Rodrigquez, 647 F.2d at 222(citing R chardson,

402 U.S. at 399).

The standard of reviewis different where remand i s sought
on the grounds of new evidence. A decision of the Conm ssioner
denyi ng benefits can be remanded for the taking of additional
evi dence “only upon a showing that there is new evidence which is
material and that there is good cause for the failure to
i ncorporate such evidence into the record in a prior
proceeding[.]” 42 U S.C. 8§ 405(g)(1994). Thus, to establish an
entitlement to a remand for the consideration of new evidence, a
plaintiff nust prove two elenents. First, the plaintiff nust
denonstrate that the evidence is both “new and “material.”

Evangelista v. Secretary of Health and Human Servs., 826 F.2d




136, 139 (1st G r. 1987). Second, he nust show that there was a
| egal | y adequate reason for neglecting to present this evidence
in the prior hearing. See id. The noving party bears the burden
of proving that the aforenentioned requirenents have been net.
See id.

“Under 42 U.S.C. 8§ 405(g), remand is appropriate only where
the court determnes that further evidence is necessary to
develop the facts of the case fully, that such evidence is not
cunmul ative, and that consideration of it is essential to a fair
hearing.” 1d. To qualify under the new and material evidence
standard, the discovered data nust be neaningful, that is,
nei ther redundant nor irrelevant to the basis for the earlier
decision. See id. at 139-140. Renmand is appropriate only if,
were the proposed new evi dence consi dered, the Conm ssioner’s
deci sion “*m ght reasonably have been different.’”” [d. at 140

(quoting Falu v. Secretary of Health and Human Servs., 703 F.2d

24, 27 (1st Cr. 1983)).

A district court need not performthe initial evaluation of
a plaintiff’s challenge to a decision of the Conm ssioner.
Instead, it may refer the matter to a United States Magi strate
Judge for a Report and Recomrendation. See 28 U S.C. 8§
636(b)(1)(B)(1994). Upon referral in this case, Magistrate Judge
Martin issued a recommendation with respect to one of the two

grounds plaintiff argues entitle himto a reversal or renmand.



The Comm ssi oner objected to the Magistrate Judge’s
recomendation pursuant to 28 U S.C. 8 636(b)(1)(C. Wen such
an objection is filed, this Court “shall make a de novo

determ nation of those portions of the report or specified
proposed findings or recomendati ons to which objection is nmade.”
28 U.S.C. § 636(b)(1)(C)(1994).

Therefore, this Court reviews de novo Magi strate Judge
Martin's conclusion that plaintiff is entitled to a remand based
on new and material evidence and otherw se reviews the
Comm ssioner’s decision only to determ ne whether or not it is
supported by substantial evidence.

I11. Discussion

A.  New and Material Evidence

Plaintiff argues that three pieces of evidence not contained
in the record of the prior proceeding entitle himto a remand: 1)
a record of a physical exam nation of plaintiff by Dr. Gandler
dated April 30, 1990, 2) a three-page sworn statenent by Dr.

Zi mrer man dated June 23, 1998 and 3) a copy of the First Notice
of Hearing dated April 2, 1996.

The 1990 record of a physical exam nation by Dr. Gandl er
indicates that at that tinme plaintiff conplained of attacks of
joint pain and inflammtion | asting several weeks and
deteriorating to severe pain. (Pl.’s Mem In Support of Mt. To

Remand, App. 1-4.) The attacks cane several tinmes a year and had



been occurring for about five years. See id. Plaintiff also
conplained at that tinme that his |l eft knee was continuously
“tight.” See id. The record indicates that Dr. Gandl er nmade a
tentative diagnosis of arthritis and gout, pending the results of
fluid tests. See id. at App. 1-6. Wth regard to the left knee,
Dr. Gandler opined in the record that plaintiff’'s left knee may
have involved a “structural probleni in addition to gouty
arthritis. See id.

The 1998 sworn statenent by Dr. Zimmernman is essentially a
retrospective evaluation of plaintiff’s condition prior to
Decenber 31, 1992. See id. at App. 1-1. According to the
statenent, after review ng the nmedical record fromthe Roger
Wl lianms Rheumatol ogy Cinic dated January 22, 1992 and the 1990
record of Dr. Gandl er’s physical exam nation, Dr. Zinmerman is of
the opinion that “there would have been limtations in
[plaintiff’s] ability for prolonged sitting, standing and
wal ki ng” prior to Decenber 31, 1992. 1d. at App. 1-3.

The 1996 hearing notice indicates that a nedical advisor was
expected to testify at plaintiff’s hearing before the ALJ. See
id. at App. 3-6.

Plaintiff argues that this evidence entitles himto a remand
because it is “new and it is “material” in that it m ght have
altered the ALJ's decision to deny disability benefits at Step

Two of the sequential analysis, and because there was good cause

10



for plaintiff’s failure to present the evidence at the prior
heari ng.

Magi strate Judge Martin agreed with respect to the first two
pi eces of evidence. Specifically, he concluded that the 1990
record was new because “[t]here are no other nedical reports in
the record which show that Plaintiff sought nedical treatnment as
early as 1990 or which docunent the severity of the synptons that

Plaintiff had been experiencing since 1985.” Lisi v. Apfel,

Report and Recommendation, David L. Martin, United States

Magi strate Judge, Novenber 23, 1999, at 13. Further, Judge
Martin concluded that the 1998 sworn statenment was new because
“[t]here are no other reports which cite, let alone interpret and
place in context, Dr. Gandler’s 1990 findings.” |[d.

As to the materiality of the evidence, Magistrate Judge
Martin concluded that, although it was “an exceedingly cl ose
question[,]” plaintiff had satisfied his burden. |[d. at 15.
Specifically, Judge Martin noted that, while many inconsistencies
remai ned in the record which mght still lead the ALJ to find
against plaintiff, the new evidence sufficiently bol stered
plaintiff's credibility by corroborating his allegations such
that a different result was possible. See id. Judge Martin
found conpelling Dr. Zinmerman’s conclusion with regard to
[imtations on plaintiff’s ability to sit, stand and wal k, as

this conclusion directly contradicts the ALJ s concl usion that

11



plaintiff was not nore than mnimally restricted in those
abilities, such that he did not have an inpairnent severe enough
to warrant exam nation past Step Two of the sequential disability
determ nation process. See id. at 12.

Finally, Judge Martin accepted plaintiff’s assertion that
the 1990 record was “lost” as good cause for plaintiff's failure
to present it at the prior hearing and as good cause for
plaintiff's failure to present Dr. Zimmerman's statenent, which
relied in part on the 1990 record. See id. at 17.

Wth regard to the third piece of evidence, the Notice of
Hearing, Judge Martin opined that the notice was not evidence at
all, but nore properly deened as a “procedural irregularity,”
since no nmedi cal advisor was in fact present at the hearing. 1d.
at 18. Gven his conclusion that a remand was appropri ate based
on the first two pieces of evidence, he did not address whet her
t he apparent deviation from announced procedure constituted
error. See id.

This Court disagrees with Judge Martin’s analysis with
respect to the 1990 record and the 1998 statenent. Most
inportantly, plaintiff has utterly failed to show good cause as
to why the 1990 nedi cal record was not incorporated into the
record of the prior proceeding. Plaintiff sinply makes the bald
allegation in his brief that the nmedical record was “lost.” At

oral argument, it was established that the nedical record was

12



found in Dr. Zimrerman’s files in 1998, and presumably had been
there since the tinme plaintiff had been referred to Dr. Zi mmerman
by Dr. Gandler. The record is unclear as to when this referral
actually took place, but it was at the | atest August 11, 1994.

(R at 164, 175.) There is no evidence whatsoever that anyone
had searched Dr. Zimerman's files prior to the 1996 hearing and
failed to find the 1990 record. Plaintiff’s counsel, who just
recently took over the case, speculates that plaintiff’s prior
counsel for some reason did not cone across the nedical record in
his preparation for the hearing. Such specul ation, w thout any
evi dence, cannot establish that the failure of plaintiff’s fornmer
counsel to produce the nedical record at the 1996 hearing was not
an oversight or even a cal cul ated decision that the nedi cal
record was unnecessary to prove plaintiff’s case. Those reasons
woul d certainly not constitute good cause for plaintiff’'s failure

to produce the evidence at the prior hearing. See, e.q.,

Hei nrerman v. Chater, 939 F. Supp. 832, 834 (D. Kan. 1996) (any

m scal culation on plaintiff’s part of what evidence was necessary
to bear plaintiff’s burden is insufficient to supply good cause
for failure to produce evidence at a prior proceeding).

Therefore, plaintiff has failed to satisfy his burden of proving
t hat good cause exists for his failure to introduce the 1990

medi cal record at the prior hearing.

Since the only explanation for plaintiff’s failure to elicit

13



and present a statenent fromDr. Zimerman in the prior
proceeding is the absence of the 1990 record, there is simlarly
no good cause show ng regardi ng the 1998 st atenent.

This Court’s conclusion that no good cause has been shown
for plaintiff’s failure to introduce this evidence at a prior
proceeding is sufficient to deny plaintiff’s notion for renmand.
However, the Court notes, as additional support for its denial of
plaintiff’s notion, that it has serious doubts that the evidence
is new. The January 22, 1992 nedical record fromthe Roger
W 1lianms Rheumatol ogy Cinic, which has been in the record al
al ong, establishes that plaintiff was seen by Dr. Gandler in 1990
and was di agnosed with gout and arthritis. (R at 132.) Thus,
the 1990 record adds little to the information already contained
in the record. Furthernore, although Dr. Zi mrerman’s concl usion
regarding plaintiff’s [imtations before Decenber 31, 1992
appears new in that no such conclusion was introduced at the
prior hearing, his evaluation was based not only on a review of
the 1990 record, but also on a review of the 1992 Roger WIIlians
medi cal record. Dr. Zimrerman's statenent offers no expl anation
regardi ng the degree to which the information contained in the
1990 record influenced his conclusion regarding plaintiff’s
limtations. It is difficult to see how a piece of evidence
manuf actured after a denial of benefits, which is based in part

on information contained in the prior record and which

14



conveniently contradicts a critical conclusion of the
Comm ssi oner, can be considered “new’ for purposes of a renmand.

This Court does agree with Judge Martin that the hearing
notice is not really evidence relevant to plaintiff’'s disability
claimand is otherwise irrelevant to plaintiff’'s notion to
remand. As discussed below, the ALJ was under no obligation to
utilize a nedical advisor at the hearing; therefore, a notice
i ndi cating that an advisor would be present cannot constitute
error or evidence of error.

For the above reasons, plaintiff’s notion to remand based on
new evi dence is denied.

B. Substantial Evidence for ALJ' s Deci sion

Plaintiff argues that, in the alternative, the evidence that
was before the ALJ does not support his denial of benefits at
Step Two of the sequential disability determ nation process.
Magi strate Judge Martin did not reach this issue. Rather than
refer this case back to Judge Martin for a recomrendation on this
issue, this Court will resolve it now

Plaintiff is correct that Step Two is a de mnims standard.

See McDonald v. Secretary of Health and Human Servs., 795 F. 2d

1118, 1124 (1st Gr. 1986)(“the Step 2 requirenment is hereafter
to be a de mnims policy, designed to do no nore than screen out
groundless clainms”). “[A] finding of ‘non-severe’ is only to be

made where ‘nedical evidence establishes only a slight

15



abnormality or conbination of slight abnormalities which would
have no nore than a mnimal effect on an individual’s ability to
work even if the individual’ s age, education, or work experience
were specifically considered[.]’” 1d. (citing Social Security
Ruling 85-28). However, this Court concludes that there is
substantial evidence to support the ALJ' s concl usion that
plaintiff did not neet the Step Two “severe inpairnment”

requi renment prior to Decenber 31, 1992.

The only nedical evidence in the record of plaintiff’s
condition prior to Decenber 31, 1992 consists of three nedical
records fromthe Roger WIIlianms Rheumatol ogy Clinic, one dated
January 22, 1992, one dated May 29, 1992 and one dated Septenber
21, 1992. (R at 132-135.) Although these records indicate that
plaintiff was being treated for gout and arthritis, they support
a finding that those conditions were not having nore than a
mnimal effect on plaintiff’s ability to perform basic
activities. Specifically, on January 22, 1992, plaintiff
i ndi cated that he had experienced only two gout attacks over the
past two years. (R at 133.) On May 29, 1992, plaintiff
i ndi cated that he had experienced no gout attacks over the past
four months. (R at 134.) Finally, on Septenber 21, 1992,
plaintiff denied having any “flare ups” and indicated that he was
wal king three mles a day, only occasionally becom ng “sore” in

t he knees. |d.
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The only other evidence before the ALJ concerning
plaintiff’s condition prior to Decenber 31, 1992 was plaintiff’s
testinmony. At the hearing, plaintiff testified that he has been
unabl e to work since 1987 due to pain fromhis gout and
arthritis. (R at 35, 41, 47.) The ALJ concluded that this
testimony was not credible. This conclusion is certainly
supported by substantial evidence as the record is replete with
indications that plaintiff was working up to and beyond Decenber
31, 1992. For exanple, the January 22, 1992 Roger WIIlians
Rheumat ol ogy Clinic record indicates that plaintiff was working
ina furniture store. (R at 132). On March 15, 1993, plaintiff
reported to the Roger WIlianms Rheumatology Cinic that he was a
furniture nover and was having difficulty descending from an
upright position. (R at 137.) On April 8, 1993, plaintiff
indicated to Dr. G Beardsley that he “sells sonme furniture on
the side.” (R at 121.) On July 1, 1993, plaintiff indicated to
Dr. Beardsley that he was thinking about getting out of the
furniture business, (R at 129), and on July 8, 1993, he
indicated to Dr. Beardsley that he was thinking about getting a
new job. (R at 130.) Finally, on July 27, 1994, an office
visit report witten by Dr. Mark Schwager indicates that
plaintiff was “still working full tinme.” (R at 149.)

In support of his notion to remand, Plaintiff relies on

Social Security Ruling 83-20 to argue that the ALJ shoul d have
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consul ted a nedi cal advisor before reaching his conclusion that
plaintiff was not entitled to disability benefits. However,
plaintiff msunderstands the application of Ruling 83-20. That
ruling provides that once a disability has been identified, a
medi cal advi sor may be necessary to assist an ALJ in determ ning
the onset date of that disability when the onset date is rel evant
to aclaimant’s entitlenent to benefits. See Titles Il and XVi:
Onset of Disability, SSR 83-20, 1983-1991 Soc. Sec. Rep. Ser. 49,
51 (West)(1983). O her courts have interpreted Ruling 83-20 to
require a nedi cal advisor only when the evidence regarding the

onset date is anbiguous. See Bailey v. Chater, 68 F.3d 75, 79

(4th Gr. 1995); Spellman v. Shalala, 1 F.3d 357, 363 (5th Gr

1993); Morgan v. Sullivan, 945 F.2d 1079, 1082 (9th Gr. 1991).*

In this case, the ALJ found that plaintiff was not under a
disability; therefore, no analysis of an onset date was
necessary.

This Court notes, however, that the ALJ's decision is
confusing in that the discussion focuses only on evidence
relevant to the period before Decenber 31, 1992, (R at 16-18),
but the findings address both that period and the subsequent

period up to the date of the deci sion:

“The First Circuit adopted this interpretation in an
unpubl i shed decision. See May v. Social Sec. Admin. Commir, No.
97-1367, 1997 W. 616196, at *1 (1st Cr. Cct. 8, 1997) (per
curiam
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The cl ai mant does not have any inpairnment of [sic]

i mpai rments which do not cause nore than a mnim

restriction on his ability to perform basic work

rel ated activities; therefore, the clai mant does

not have a severe inpairnment prior to Decenber 31

1992, the date last insured....The claimnt was

not under a ‘disability’ as defined in the Soci al

Security Act, at any tine through the date of this

deci sion[ . ]
(R at 19.) To the extent the ALJ concluded that plaintiff did
not have a severe inpairnment as of the date of the decision, his
conclusion is not supported by substantial evidence in the
record. There are several docunents in the record, not discussed
by the ALJ but relied upon by plaintiff in his request for
review, that indicate that plaintiff would have satisfied the
Step Two de minims requirenent had his condition been exam ned
as of the date of the decision. For exanple on May 24, 1995 and
July 11, 1995 plaintiff’s limtations were | abel ed, by two
different exam ners, to be “nore than not severe[.]” (R at 61
79.) However, this discrepancy does not entitle plaintiff to a
remand. Even if the ALJ did continue past Step Two and
ultimately find plaintiff disabled as of the date of the decision
(an outcone which is not at all certain), it is clear fromthe
evi dence di scussed above that the onset date of any present
di sability was subsequent to Decenber 31, 1992, such that no
nmedi cal advi sor woul d have been necessary to so concl ude.

The only relevant inquiry in this case is whether plaintiff

was di sabl ed prior to Decenber 31, 1992 and this Court is
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satisfied that the ALJ's conclusions in this regard are supported

by substantial evidence. See Key v. Callahan, 109 F.3d 270, 274

(6th Gr. 1997)(where substantial evidence existed that plaintiff
was not disabled prior to his last insured date, AL)' s failure to
use a nedi cal advisor was not a basis for reversal or remand,
even where the record arguably supported the conclusion that the
plaintiff was presently disabled). Thus, plaintiff’s notion to
reverse or remand the ALJ’' s decision on the basis of a | ack of
substantial evidence is deni ed.
I V. Concl usion

For the preceding reasons, plaintiff’s notion for reversal
or remand is denied and the Comm ssioner’s notion to affirmhis
decision is granted. Judgnent shall enter for the Comm ssioner,
forthw th.

It is so ordered.

Ronal d R Lagueux
U S. District Judge
Sept enber , 2000

20



